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Executive Summary

As part of an ongoing research project on public policy and promoting local food systems as a pillar of food sovereignty, we sought to evaluate the impact Canada’s international commitments may have on domestic policy-making, particularly with respect to policies that have been associated with the promotion of local food systems. We have defined a local food system (LFS) as an integrated food production, distribution, and consumption system operating within a designated geographical area for the purpose of achieving sustainable development goals. Some authors add the epithet ‘sustainable’ in front of ‘local food system’ but we feel that the term is already so closely associated to its social, economic, and environmental development objectives that adding it would be redundant. 

In a first review of the literature (Blouin et al. 2009) , we produced a large list of policy proposals (reproduced in Appendix I) where we indicated whether or not the policy in question would be issued from local (county or municipal), provincial, federal, or international policy-making spaces. This paper serves as a more in-depth analysis of Canada’s international commitments and how they may affect policies that could be used to promote local food systems. 
We divided food policy into four general areas: Subsidies and “domestic support”, state trading enterprises, regulation (including import regulation), and government procurement. 

We found that current international trade law in some ways favours LFS-promoting policies while also placing significant obstacles in other policy areas. Namely,

· International trade law places significant limits on the kinds of subsidies that have promoted mass-produced export-oriented agriculture throughout the second half of the 20th century while at the same time allowing support programmes linked to environmental and territorial development programmes. In a way, it’s become less legal to subsidize conventional agriculture and perfectly legal to subsidize sustainable development. In order to keep supporting domestic farmers in the face of unequal international competition,  Canada would have to link its agricultural spending to “multifunctionality”, the environment, or poverty alleviation – which it has already done to some degree, even before trade agreements were in place, albeit slashing total spending in half in the process. As Canada is still well below its WTO limits for conventional subsidies, this is unlikely to cause in and of itself a shift in government spending towards sustainable food systems. 

· State trading enterprises, which include Canada’s many marketing boards, including those run by producer associations, remain legal per se but any price manipulations must be counted as subsidies and accordingly reduced. Despite certain drawbacks, these marketing boards have maintained a fair price for producers, reversing one of the major structural imbalances of all agro-food systems.  Their survival (and reform) is key to maintaining economic fairness in the local food system. As the Canadian marketing boards operate behind large import tariffs, their activities have no effect on trade and as such remain legal. If Canada agrees to a reduction of these tariffs in future negotiations, the legality of marketing boards’ operations will come under increasing scrutiny as they become solely responsible for any market distortions.

· Domestic regulations are increasingly subject to review by international tribunals should they be perceived as an obstacle to trade. International trade law operates under the ‘sham’ principle, meaning that tribunals can decide whether or not a domestic regulation is legitimate or is disguised protectionism. In order to be deemed legitimate, regulations must be based on “objective” scientific evidence, approved by the relevant government body, and should not deviate too far from established international standards. Regulations can only be based on the characteristics of the final product, not its production process. From an LFS point of view, regulations can be used to protect domestic producers from the unfair competition they face from producers who do not have to adhere to the same environmental and labour standards. This kind of regulation, as it is based on the production process which is legally under the jurisdiction of another sovereign state, is strictly forbidden. There might be some legal loophole to allow such regulation under environmental treaties, but these are as yet untested. 

· Government procurement is subject to the principle of national treatment, meaning that no distinction based on national origin of the product offered or of the bidder can be made when awarding public contracts over a certain threshold value. Food service contracts, if properly organised, are usually below international threshold values, meaning that food procurement is generally unaffected by international trade law. Furthermore, until recently only the federal government was subject to agreements relating to public procurement. As of February 2010, provincial governments are also covered by these agreements. Sub-provincial bodies, such as school boards, municipalities, universities, and health service providers are still exempt. As the latter are the primary public food buyers, this is good news for LFS activists. However, ongoing negotiations on the Canada-EU free trade agreement could subject even this sub-provincial public sector to international trade rules. 
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1. Introduction

Agricultural trade agreements have been criticised for endangering peasant livelihoods in the South (Raman 2004; Seshamani 1998; Litchfield et al. 2003; Deininger & Olinto 2000; Stevens et al. 2000), for taking away the state’s sovereignty by placing limits on economic and social domestic policies (Harmes 2008) and subjecting our food system to corporate control mostly free of regulation (McMichael 2004). International NGOs and certain academics have also framed their opposition to agricultural trade liberalisation in terms of the danger it poses to people’s food sovereignty (Friends of the Earth International 2003; McMichael 2000). 

In light of these concerns, we sought to evaluate the impact Canada’s international commitments may have on domestic food policy-making. This paper is the third of a series published as part of a research programme by Équiterre and the Centre for Trade Policy and Law that examines ways to promote food sovereignty in Canada through public policy. The research team chose to focus on policies that promote ‘local food systems’ (LFS), identified as one of the six pillars of food sovereignty at the Nyéléni civil society summit in 2007. We have defined a local food system as an integrated food production, distribution, and consumption system operating within a designated geographical area for the purpose of achieving sustainable development goals. Some authors do indeed add the epithet ‘sustainable’ or ‘fair’ (équitable in French) in front of ‘local food system’. For the sake of brevity, we will use ‘local food system’ and the acronym LFS as a shorthand for a localised food system that integrates ideas of fairness and sustainability and is not merely an expression of localism for localism’s sake. 
In a first review of the literature (Blouin et al. 2009) , we produced a large list of policy proposals (reproduced in Appendix I) where we indicated whether or not the policy in question would be issued from local (county or municipal), provincial, federal, or international policy-making spaces. This paper serves as a more in-depth analysis of Canada’s international commitments and how they may affect policies that could be used to promote local food systems. 

2. What is agricultural trade liberalisation?

International trade has gone through a series of cycles of liberalism and protectionism. After World War II, the General Agreement on Tariffs and Trade (GATT) – now managed under the auspices of the World Trade Organisation (WTO) – became the framework under which many and eventually most of the world’s nations embarked on steady path towards trade liberalisation after the protectionist phase of the interbellum and Great Depression years. The agricultural sector, recognised as an important vehicle for social and economic development and nation-building (particularly for the newly-independent states of Africa and Asia), remained largely exempt from this trend. The economic and debt crises of the 1980s led to structural adjustment programmes, often voluntary in the North and encouraged – arguably forced – by conditional lending programmes of the International Monetary Fund and the World Bank in the South, that put an end to the agricultural exception. In 1986, at the outset of the Uruguay Round of the GATT negotiations, agricultural trade liberalisation became subject to multilateral negotiations, culminating in the 1994 Agreement on Agriculture, governed by the WTO. 

Agricultural liberalisation can be at best described as an uneven and incomplete process, although certain key features, applied to different degrees, can be identified. Akram-Lodhi (2007: 1438) lists four key elements:  

· Trade liberalisation, meaning elimination of non-tariff barriers (such as import quotas) and progressive reduction of existing tariffs, leaving price signals to determine how much is imported or exported. 

· Reduction of domestic support, meaning reduction or elimination of subsidies to agricultural producers as well as any other programmes that may ‘artificially’ reduce or raise prices or production levels from the market norm. 

· Dismantling of state trading enterprises (STEs), which would commonly act as a monopoly buyer in order to provide better prices for farmers than a private profit-seeking trader would. 

· Market-led land reform, which means introducing a system of formal (i.e. legally recognised and enforceable by modern courts) and transferrable (i.e. such that land deeds can be bought and sold on the market) private ownership. 

Though agricultural liberalisation involves more than just trade policy, all of the above tenets are affected in one way or another by what are misleadingly called ‘trade agreements’. These trade agreements actually impose conditions and restrictions on all aspects of domestic policy that may be ‘trade-distorting.’ These agreements in fact promote the liberalisation of agriculture as a whole, not just trade policy specifically. Trade treaties commonly affect, in addition to trade measures ‘proper’ such as tariffs, cross-border investment, domestic supply management, health and environmental regulations, and even public procurement. 
Throughout the 1980s, domestic agricultural policies and around the world these reforms were undertaken either voluntarily or under pressure from international agencies and foreign lenders. However, many if not most reforms took place before any international trade agreements were signed. A UN Food and Agriculture organisation study of 23 developing countries shows that tariff rates and subsidies were already below the WTO limits, having been lowered by structural adjustment lending programmes, bilateral or regional agreements, or simply due to being unaffordable at a time of economic crisis (Food and Agriculture Organization of the United Nations. 2003). Similarly, OECD countries during that same period undertook market-oriented reforms agricultural reforms after a series of high-level policy consultations (OECD 2005). An OECD study of developed countries shows that agricultural subsidies remain at mid-1990s levels, which is when the WTO’s Agreement on Agriculture came into force (OECD 2005).

What the international treaties and agreements do is legally enshrine existing liberal policy reforms and provide a formal and supra-national legal framework through which other sovereign states and even private investors can challenge new or existing policies and regulations. The threat of lawsuits and trade sanctions effectively limits the domestic policy space and ‘locks in’ the liberal policies enacted by previous governments with different priorities or under different circumstances. This process of ‘locking in’ reforms and limiting policy space at the domestic level is what Gill (1998) calls the ‘new constitutionalism’ and is the cornerstone of neoliberal governance.  Harmes (2008) further argues that the WTO and other international agreement resolution models reproduce ‘new constitutionalism’ at the international level, adding yet another obstacle for progressive policy-makers to overcome. 

3. Canada’s international commitments
Canada is party to two comprehensive multilateral trade treaties, a number of bilateral trade and investment treaties, and one bilateral government procurement treaty. Between the two of them, the WTO and NAFTA cover the guiding principles of all international trade treaties and provide enough case law to clarify a number of (but not all) legal ambiguities. Bilateral treaties are often based on the provisions already contained within the WTO treaties or NAFTA, and often include articles that simply re-commit the bilateral partners to respect WTO trade rules. Bilateral treaties thus differ not in quality but rather in quantity. They tend to provide additional measures for dispute settlement, closer cooperation on standardisation and harmonisation of regulations, and tariff or domestic support reduction commitments that go beyond the WTO rates. This paper therefore only covers the WTO treaties and NAFTA and refers to bilateral treaties only when they deviate significantly from the norms established by the two major treaties.   

3.1. The World Trade Organisation

The WTO is an intergovernmental organisation that facilitates international trade negotiations and, in the form of its dispute settlement mechanism, offers a forum for judiciary-style arbitration between parties. The WTO covers a number of separate agreements that provide the legal backbone of international trade law. Not all WTO members are parties to all agreements. The General Agreement on Tariffs and Trade (GATT) is the most important and comprehensive free trade agreement and was first signed in 1947, although it did not cover agricultural commodities. Additional agreements on special topics such as subsidies and investment were signed over the years. The Agreement on Agriculture (AoA) came into effect in 1994, the same year that the WTO was created as an organisation to govern all these treaties, and became a part of the international legal texts that establish the rules of free(er) trade. Agriculture had always been a sensitive topic in free trade negotiations and the AoA was intended as a compromise, offering gradual and limited reductions all the while providing what is probably the most exhaustive and precise list of exemptions in any WTO-governed treaty. Nevertheless, the very inclusion of the AoA and all the commodities listed in its Annex 1 in the body of WTO law has opened a back door for other non-AoA provisions to become applicable to agriculture. This section provides an overview of the Agreement on Agriculture and the other WTO treaties that may affect the food sector.

The Agreement on Agriculture

The Agreement on Agriculture (AoA)
 includes commitments to eliminate non-tariff barriers such as quotas though ‘tariffication’ i.e. the transformation of non-tariff measures into a tariff rate that would have the same effect on limiting imports (the use of ‘tariff-quotas’, i.e. applying a lower tariff for a given quantity of imports and applying a higher tariff for additional imports as a way of more effectively limiting imports, is also permitted). Parties to the agreement also commit to reducing these newly-‘tariffied’ measures and all pre-existing tariffs. There is no universal requirement for tariff reduction. Instead, parties negotiate how much they’re willing to reduce their rates, often making different commitments for different sectors or commodities (Canada, for example, has not negotiated away its 300% tariff on dairy imports). On average, developed countries have committed to making larger reductions than developing nations, although the latter often have lower levels of subsidies and protection anyway, meaning that total support levels are still much higher in developed countries. 
The AoA also includes limits to and commitments to reduce domestic support, the argument being that subsidies will alter the ‘natural’ price of the product, which invariably will have a ‘trade-distorting’ effect, and thus be unfair to trading partners. What is and isn’t considered ‘trade-distorting’ is a subject of intense debate. The AoA categorises types of domestic support into ‘Green Box’, ‘Amber Box’, and ‘Blue Blox’ categories. The ‘Amber Box’ includes all subsidies which have the effect of ‘providing price support’. These supports are subject to reduction commitments. However, if the support is linked to requirements for a reduction of production (such as an environmental conservation programme), the support then falls into the ‘Blue Box’ and is not subject to reductions. ‘Green Box’ supports include anything that does not provide a direct price support and therefore, in WTO logic, does not distort trade and is perfectly legal. Annex 2 of the agreement provides a list of ‘Green Box’ policies or programmes. Even though WTO members are not required to reduce or limit ‘Green Box’ spending, they are nevertheless required to report it. 

The different categories of ‘Green Box’ spending as listed in Annex 2 are as follows: 

· General services such as public infrastructure, research and development, marketing, and market information provision;

· Public stockholding for food security purposes, though all transactions must be made at domestic market prices;

· Domestic food aid;

· Direct payments to producers and ‘decoupled’ income support, i.e. payments that allow the producer to maintain a clearly defined minimum income and are not in any way linked to the type or volume of production;

· Income insurance and disaster-relief, although there are limits to coverage, including a specification that insurance payouts must be linked to final income rather than crop production;

· Structural adjustment assistance, such as payments or programmes or insurance that can help find new jobs or receive new training required by changes in the industry or to help switch to new industries in the case of resource retirement programmes;

· Covering costs linked to compliance with environmental programmes;

· Regional assistance programmes, geographically defined and not linked to production.

This is a rather comprehensive list of exemptions, though all  “must satisfy the fundamental test, set out in paragraph 1 of Annex 2, namely, that a support scheme must have no, or at most minimal, trade distorting effects on production” (Rogers & Cardwell 2003: 16).  However, the obvious objection is that many if not most of these subsidies are in fact trade distorting (Hennessy & Thorne 2005; OECD 2001; Wiggerthale & TWN n.d.; Meléndez-Ortiz 2009). Any income support, regardless of it being linked or not to production, effectively allows producers to keep producing despite incurring losses, which obviously affects total production quantities and therefore trade flows. An OECD study concedes that “[a] policy package with a zero net effect on production, that is Effectively Fully Decoupled, is very unlikely to be Fully Decoupled in the restrictive sense” (2001: 13). Annex II (the Green Box) should be therefore interpreted as providing a list of legitimate reasons; namely poverty alleviation, regional development, or environmental protection for a (inevitably trade-distorting) subsidy while simultaneously stipulating that this subsidy should be the least trade-distorting policy option for achieving clearly enunciated goals.

Sanitary and Phytosanitary Measures

The beef hormone dispute between the US and Canada “provided the impetus to develop a detailed sanitary and phytosanitary (SPS) measures code under the auspices of the WTO legal framework, in order to specify what is permissible when countries regulate the environmental health and safety standards differently” (Rugman 1999: 162). Generally speaking, the SPS measures code allows countries to restrict trade in order to:

· Protect animal or plant life or health within their territory from pests, diseases, and disease-carrying or causing organisms;

· Protect human or animal life or health from additives, contaminants, toxins or disease-causing organisms;

· Protect human life or health from pests, diseases, and disease-carrying or causing organisms;

· Prevent the entry and spread of pests. (adapted from Baughen 2007: 54)
The agreement requires that legitimate SPS measures be based on “sound science and risk assessment, and having some relation to internationally-set standards” (Rugman 1999: 162). The standards in question are the Codex Alimentarius (developed and maintained by a joint UN Food and Agriculture Organisation and World Health Organisation committee), the International Plant Protection Convention (IPPC), and the World Organisation for Animal Health (OIE, for its former French acronym)
. These standards pre-date the WTO and were meant to be guidelines, in other words not binding in any way, and as such fall into the category of ‘soft law.’ However, by referring to them by name, indicating that they are the model to follow and the standard against which all disputes will be judged, the WTO agreements give them far greater legal weight than they had before, though it does not make the standards immutable (Iynedjian 2002). 

International panels can regard any deviations from international standards as suspicious and an indication that the national regulatory agency is doctoring its science and its methods in order to justify protectionist policies under pressure from domestic lobby groups. National regulatory agencies are thus under pressure to use internationally-recognised standards as a benchmark for what is ‘appropriate’ or ‘reasonable’ regulation or else risk having their scientific evidence re-examined and eventually having decisions declared illegal by a WTO or NAFTA panel. 

Over-arching WTO rules: GATT, SCM, TRIMs, and the GPA

While the AoA and SPS pertain directly to agriculture and food items, there are other treaties and provisions that apply to the food sector. The notable agreements in this case are the General Agreement on Tariffs and Trade (GATT 1947), Subsidies and Countervailing Measures (SCM) agreement, and the Trade-Related Investment Measures (TRIMs) agreement. These three agreements apply to all industries covered by the body of WTO legal texts, which includes of course food processing, financing, and distribution – all important parts of the food system. 

In addition, the primary agricultural commodities covered by the AoA are now part of the WTO system, meaning that unless the AoA makes specific provisions the standard rules on trade and investment apply (Desta 2002: 377). In international jurisprudence it is assumed that the authors of the various treaties did not intend for them to overlap in terms of what products or industries or contexts they cover (Ibid. 2002). Often, the various treaties will even reference each other, establishing a sort of hierarchy. For example, Article 3 of the SCM agreement states unequivocally that its provisions apply only insofar as they are subjected to the AoA. In other words, GATT 1947, SCM, and TRIMs rules apply to agricultural products unless the AoA says otherwise. 

GATT 1947 commits all parties to reduce protectionism of their domestic industries. It establishes two principles that have served as the basis of all subsequent free trade agreements. The first is the ‘national treatment’ principle, outlined in Article III, paragraph 2: 

“The products of the territory of any contracting party imported into the territory of any other contracting party shall not be subject, directly or indirectly, to internal taxes or other internal charges of any kind in excess of those applied, directly or indirectly, to like domestic products”

The second is the ‘most favoured nation’ (MFN) principle, outlined in Article I, paragraph 1:

“[…] any advantage, favour, privilege or immunity granted by any contracting party to any product originating in or destined for any other country shall be accorded immediately and unconditionally to the like product originating in or destined for the territories of all other contracting parties.”

The two guiding principles, in summary, are that domestic firms should not be given an advantage over foreign companies and that once a certain privilege is granted to one party to the GATT, it must be granted to all. National treatment and MFN, appear to be redundant but were in fact necessary in the context of progressive and uneven reduction of tariffs and other barriers to trade over a period now spanning more than 60 years. 

Article XX outlines the requirements for exemptions from the GATT. Subsidies, tariffs, and other trade-distorting policies are permitted if they are necessary for protecting ‘public morals’, human, animal, or plant life or health, exhaustible natural resources (as long as same measures apply to domestic industry), or national or artistic treasures, if they are enacted in times of emergencies caused by dumping or domestic shortages, if they relate to the purchase of gold and silver on international markets, or if they are part of another commodity agreement.

State Trading Enterprises (STEs) are also covered by the GATT 1947 agreement where they are defined as any enterprise or institution that is either state-owned, subsidised by the state, or granted special privileges such as exclusive trading rights (i.e. a monopoly or ‘single desk’ in the business jargon) and that can through its market operations influence the level or direction of imports and exports. STEs are an ever-present feature of food systems around the world and have featured prominently in WTO negotiations and eventually tribunal decisions. STEs are also more prevalent in agricultural trade than in any other sector. By the late 1970’s, just before the current wave of liberalisation, agricultural STEs accounted for 70% of all STEs in the world (McCorriston & MacLaren 2002). 

 “Although the activities of export monopolies are not listed among the programs subject to reduction commitments, the provision on preventing the circumvention of export subsidy commitments (Article 10, paragraph 1 of the Agreement on Agriculture) quite clearly covers such monopolies” (Hoda & Gulati 2007: 201). Thus, though allowed to exist in and of themselves, STEs must abide by the principles established by WTO agreements, namely give national treatment and MFN status to all clients and not provide hidden subsidies to their suppliers (farmers in this case) as defined by the SCM agreement. 

The Subsidies and Countervailing Measures (SCM) agreement contains commitments to reduce or eliminate subsidies. Articles 1.1 (a) 1 gives an exhaustive list of what is considered a subsidy. The two criteria are that it a) involve a transfer of funds (including revenue forgone) or goods (‘payment-in-kind’) to a private firm, and b) provide a benefit to the recipient. While this seems fairly innocuous, it provides a loophole for certain policy mechanisms where it is unclear whether or not the recipient actually benefits. The SCM prohibits two kinds of subsidies: export subsidies and import-substitution subsidies. Export subsidies are subsidies contingent upon export performance (i.e. they are given specifically for the purpose of exporting or apply only to production that is exported). Import-substitution subsidies are contingent on the use of domestic rather than imported goods. The SCM’s prohibition of import-substitution subsidies might actually apply to agriculture because the AoA does not explicitly reference these kinds of subsidies (legal ambiguities will be covered in the following section). 

The Trade-Related Investment Measures (TRIMs) agreement confirms that no Party shall apply any regulations on investment that contravene the national treatment and MFN principles agreed upon in GATT. It also provides an exception by explicitly limiting, as opposed to outright banning as would be the case under strict application of the national treatment principle, the imposition of performance requirements on foreign investors (Hufbauer & Schott 2005). TRIMs protects investors from direct and indirect expropriations by obliging members to financially compensate the firm that has been expropriated. Developed countries attempted to (and are still attempting to) negotiate a more powerful agreement but for the time being the TRIMs remains more of a statement of principles than a forceful legal document.   

Finally, the Government Procurement Agreement (GPA) again confirms the principles of national treatment and MFN status for government contracts. In addition it provides certain rules for transparency and accountability in the tendering process. There are only 14 ‘parties’ to the agreement, including Canada, though one of the 14 are the ‘European Communities’, encompassing all 27 EU members. All 40 states are high income countries. Developing countries have not joined the agreement, though many have chosen to obtain ‘observer status’, indicating that they may be one day interested in acceding to the treaty. The GPA already includes special provisions for developing countries that allow them to use government procurement as part of national development strategies targeting infant or ‘cottage’ industries. Canada, obviously, cannot make use of these provisions.

The GPA only applies to public institutions that are listed in specific annexes and schedules that each country submits to the WTO. In 1994, the Canadian federal government listed all of its ministries in the annex but could not list sub-federal entities because it was not empowered to do so by Canadian law. However, in negotiating the 2009 Canada-USA Agreement on Government Procurement, the federal government managed to get the assent of all provinces and as of February 2010 has listed all federal and provincial ministries as well as certain major regulatory bodies and agencies in its WTO annexes. It appears that this means that all federal and provincial ministries are now subject to the WTO GPA (Collins 2010). The so-called ‘MASH’ sector – an acronym for Municipalities, Academic institutions, School boards, and Health and social service providers – remains unlisted and therefore not subject to the provisions of the GPA. It is however being considered for inclusion in the bilateral trade treaty between Canada and the EU and may consequently end up in the WTO annexes as well.

3.2. NAFTA

The North American Free Trade Agreement (NAFTA) is a tri-lateral treaty between Canada, the US, and Mexico. It should be noted that NAFTA’s agricultural provisions are actually three bilateral treaties as opposed to one trilateral treaty. Thus Canada’s agricultural liberalisation commitments with respect to Mexico differ from those egarding the United States. As it turned out, the US and Mexico liberalised their agricultural trade far more than Canada and the US did (Hufbauer & Schott 2005). 

In many ways NAFTA’s provisions are no different than those of the WTO. It enshrines the principles of national and MFN treatment as defined by GATT, which of course includes the prohibition on export subsidies and import-substitution subsidies. Thus NAFTA re-affirms most of the areas already covered by the WTO agreements, so much so that “intra-NAFTA cases are increasingly appealed to the WTO rather than [NAFTA] panels. […] An important reason is that the WTO has enunciated common standards and procedures for AD [antidumping], CVD [counterveiling duties], and safeguard remedies, whereas NAFTA requires that national agencies faithfully apply their own standards and procedures” (Hufbauer & Schott 2005: 212). 

The first major difference between the WTO and NAFTA is the degree to which tariffs and import restrictions must be reduced. While the WTO permits sizeable Amber Box measures to persevere, the NAFTA agreements commit members to eliminating most tariffs by 1998. NAFTA nevertheless includes a long list of sectors that are explicitly excluded from the treaty’s provisions called, in the legal jargon, ‘reservations’. This ‘negative list’ approach contrasts with the WTO’s ‘positive list’ approach: the WTO agreements only apply to those commodities, industries, or government agencies explicitly listed in the agreements’ many annexes and schedules. Canada signalled three reservations in the agricultural sector (48 over-all) – dairy, eggs, and poultry – and maintains high tariffs on these products.

The second difference is that NAFTA, despite being stricter on tariffs, is largely mum on domestic support measures. There is no equivalent to the Amber-Blue-Green boxes of the AoA. In fact, the Canada-US Free Trade Agreement (CUSFTA), in force between 1987 and 1994, was more stringent on domestic support policies and state-trading enterprises than NAFTA (Miner & Centre for Trade Policy and Law 1994). CUSFTA, as it turned out, served as a trial run for NAFTA. Many of its articles carried over to NAFTA and others that had proven to be a source of irresolvable differences between the parties during their seven year existence were abandoned, in the process being referred back to the WTO.  

The third and quite sizeable difference is NAFTA’s dispute settlement mechanism. As noted above, it is decentralised and relies on domestic courts. Dispute settlement is decentralised because there are actually five chapters (10, 11, 14, 19, and 20) in the agreement that provide for different kinds of dispute resolution mechanisms. Chapter 10 deals with government procurement, Chapter 14 covers the financial sector and chapters 19 and 20 refer to inter-state dispute settlement mechanisms (precisely those that tend to get delegated to the WTO). It is Chapter 11, which protects private investments from discrimination and expropriation, that stands apart in international law. 

Chapter 11 guarantees national (article 1102) and MFN (article 1103) treatment for foreign investors and prohibits the imposition of performance requirements on said investors (article 1106). In addition, article 1105 “requires that NAFTA members meet minimum standards of ‘international law, including fair and equitable treatment and full protection and security” (Hufbauer & Schott 2005: 205). But most importantly, Chapter 11 

“is unique […] in allowing private investors to enforce government obligations under NAFTA Articles 1116 and 1117. For NAFTA dispute settlement process purposes, the definition of investment is broadened to include minority interests, portfolio investment, and real property. In the event that a state breaches one of NAFTA Chapter 11’s substantive obligations, the investor may initiate an ad hoc arbitration tribunal, pursuant to article 1120.” (Hufbauer & Schott 2005: 203-204). 

Like TRIMs, this doesn’t preclude governments from enacting policies that contravene Chapter 11 but merely obliges them to compensate the private investors who have suffered damages due to these policies. 

In terms of regulation issues, much like the WTO, “NAFTA places a premium on private sector and intergovernmental international standardisation organisations” (Rugman 1999: 163). NAFTA rules governing SPS measures are dealt with through its own SPS Committee or the Committee on Agricultural Trade and “largely mirror those of the WTO” (Ibid. 1999: 163).

3.3. Bilateral treaties

“Bilateral treaties” refers to trade, investment or similar economic cooperation (often called ‘economic partnership’) agreements signed between two countries. Though negotiated outside the WTO’s traditional fora, bilateral treaties nevertheless form an integral part of international law. After failing to reach a new multilateral agreement on further trade liberalisation at the 2003 WTO ministerial meeting in Cancun, the number of bilateral treaties being negotiated surged.  
According to a WTO report (Crawford & Fiorentino 2005: 16), the rationale for entering into such agreements is two-fold. First, some countries simply sought to maintain preferential market access with important trading partners without necessarily opening their markets up to everyone else. Second, some countries sought to apply a ‘divide and conquer’ strategy. This strategy is supposedly more efficient at promoting liberalisation because, on the one hand, it is easier to obtain concessions from one-on-one negotiations than it is from a negotiating bloc (a common negotiating tactic used by smaller states at the WTO) and, on the other hand, reaching and implementing an agreement with one state could eventually force its neighbours and trading partners to follow suit. 

Regional treaties, such as NAFTA, and the more recent slew of bilateral agreements tend to go further than WTO agreements, setting lower tariff ceilings, lower domestic support caps, and lower contract size exemptions for government procurement. It has already been noted that a FAO study of agricultural policy in 23 developing countries concluded that structural adjustment programmes and regional and bilateral treaties were the main drivers of agricultural policy change in developing countries. As Shadlen puts it (2005: 750), “trade-offs are intensified in the case of regional-bilateral agreements: countries receive more market access, but in exchange make significantly deeper concessions regarding the management of inward investment and intellectual policy.”  In addition, bilateral treaties can provide for robust dispute settlement mechanisms, particularly for arbitration between private investors and the state, an element absent from the WTO treaties which only allow for state-to-state dispute settlement.

Canada is a party to bilateral free trade treaties with Peru (in effect as of August 1st 2009), the European Free Trade Association (Switzerland, Liechtenstein, Norway and Iceland, since 2009), Costa Rica (2002), Chile (1997), and Israel (1997). In addition, Canada has signed free trade agreements with Panama (2010), Jordan (2009), and Colombia (2008) but these are not yet in force due to various procedural delays from one or both of the parties. The Canada-Colombia Free Trade Agreement was approved by the House of Commons in July 2010 and is now pending senate approval. Finally, negotiations on FTAs are underway with the Ukraine, Morocco, the European Union, South Korea, the Andean Community, the Caribbean Community, the Dominican Republic, the ‘Central America Four’ (Honduras, Guatemala, Nicaragua, El Salvador), India, and Singapore (Foreign Affairs and International Trade Canada n.d.). 

In addition, Canada has Foreign Investment Promotion Agreements (FIPA) with 35 different countries, three Trade and Investment Cooperation Arrangements (TICA), and four Trade and Economic Cooperation Arrangements (TECA). FIPAs, TICAs, and TECAs are relatively standard models of investment liberalisation agreements applied to different countries. Where negotiations deviated from these established norm, special ‘arrangements’ or ‘understandings’ were signed with India, the EU, Palestine, Japan, and the United Arab Emirates. There are also two special agreements with the US on government procurement and softwood lumber.  

4. Implications for policy making 

The previous section has given an overview of existing trade treaties. The policy and regulatory implications are however not always clear and depend on international jurisprudence. This section summarises the key elements of existing case law and academic literature in order to clarify some of the specifics of these trade agreements. 

4.1. Subsidies and domestic support

Thanks to the long and open list of ‘Green Box’ exceptions, the WTO Agreement on Agriculture does more not to re-define how much agriculture should be subsidised, but simply how it should be subsidised. It reinforces a pre-existing policy shift away from quotas, tariffs, and direct export and production subsidies that was spearheaded by a series of policy consultations led by the OECD in member countries in the 1980s (Miner & Centre for Trade Policy and Law 1994: 6; OECD 2001). In these reforms and policy discussions, European countries increasingly adopted ‘market-friendly’ reforms (targeted subsidies meant to overcome ‘market failure’ instead of generalised tariffs) while at the same time recognising the ‘multifunctionality of agriculture. The OECD defines multifunctionality as “i) the existence of multiple commodity and non commodity […] outputs that are jointly produced by agriculture, and ii) the fact that some of the non-commodity outputs exhibit the characteristics of externalities or public goods with the result that markets for these goods do not exist or function poorly” (in Grossman 2003: 86). 

By 1987, as the AoA negotiations were just beginning, OECD governments had already committed to adjusting their agricultural support policies to meet the new policy model (OECD 2001). The European Community was particularly insistent on keeping policies that promote multifunctionality legal during WTO negotiations. The US and the Cairns group – a negotiating alliance comprising Canada, several other non-European OECD members and some grain-exporting developing countries – also supported multifunctionality but insisted that multifunctionality-promoting policy mechanisms should not distort trade (Grossman 2003: 87).

As OECD countries, particularly those of the Cairns group, were instrumental in shaping the AoA and getting it adopted by other members (Hoda & Gulati 2007), it should be expected that the AoA reflects the needs of its authors and their allies. The AoA has a different effect on most developing countries who had not adopted such a model.  The international agreements “lock-in reforms that are underway which is particularly important in Western European Countries” while they “discourage the adoption or continuation of expensive interventionist policies for agriculture and food industries throughout the Asia-Pacific region and Latin America” (Miner & Centre for Trade Policy and Law 1994: 7) 

From developing countries’ point of view, the AoA amounted to an imposition of a new policy-making model – a model that involves eliminating income-generating policies (tariffs, quotas) and replacing them with cost-inducing and ultimately expensive ‘Green Box’ spending. As this is not always an attractive or workable option from a budgetary perspective, it leaves developing countries with few legal policy options to support their agriculture. Gonzales (2002) calls this situation ‘institutionalised inequality’: the only protectionist policies allowed (the Green Box) are those that developing countries can’t afford, at least not at the same level as developed countries can. Middle-income countries eager to explore their options have explicitly sought advice on how to transform their current programmes so that they fit into the ‘Green Box’ category (Zhao 2004; Institute for Economic Research and Policy Consulting in Ukraine & German Advisory Group on Economic Reform 2003). 

In contrast, the agricultural policy changes made by OECD countries to conform the AoA after its implementation were cosmetic rather than substantial. Stevens et al. (2000) point out that in developed countries much of the initial spending on agriculture that was registered as ‘Amber Box’ spending and therefore subject to reduction commitments was instead transformed into policies that could be registered as ‘Green Box’ spending. As Grossman (2003: 118) puts it, the developed countries simply “chang[ed] the form of support, instead of reducing its level.” Developing countries failed to do so, relying instead on the Special and Differential Treatment clauses afforded to them on a temporary basis (Stevens et al. 2000). In addition, the large sums registered as base levels in the 1980s by developed countries means that even once their reductions are made, these ‘Amber Box’ provisions will still dwarf the amounts registered by developing countries, despite lower reduction commitments. 

There are nevertheless limits as to what can go into the Green Box. The AoA’s Annex 2 clearly describes examples of Green Box measures and legal tests required to merit inclusion in the Green Box. For these subsidies, the exceptions allowed under the AoA supersede other agreements, including the SCM. In addition, Article 13, the so-called ‘peace clause’ commits members to not challenging agricultural subsidies under GATT unless they can prove substantial injury to their domestic interests as defined by GATT or if the measure in question surpasses the 1992 marketing year level, established as a maximum allowable quantity by the agreement. 

However, Desta (2002) points out that import-substitution subsidies – strictly forbidden by the SCM – are not explicitly mentioned by the AoA and that this in essence creates a ‘Red Box’ for agricultural subsidies. In fact, Italy was brought before a GATT tribunal in 1958, long before the AoA brought agriculture into the international trade law framework, for a subsidy doled out to farmers if they purchased Italian-made tractors. Though actually granted to farmers, the subsidy is meant to support the domestic tractor-making industry, not agricultural production per se, and was thus covered under the GATT and SCM treaties. 

Suspicions of this ‘Red-Box’ loophole were confirmed in 2005 when a WTO panel ruled that US subsidies given to US processors so that they could buy domestically-produced cotton when domestic prices are higher than world prices are in fact import-substitution subsidies and therefore illegal under the SCM (Powell & Schmitz 2005). According to Desta (2002: 374), “there is no way by which a law or regulation making the provision of subsidies contingent upon the use of locally-produced products as opposed to imports could escape the wide reach of this provision”. However, the US Department of Agriculture runs a programme whereby loans on preferential conditions are granted to sugar processors who buy domestic sugar and declares it as permissible Amber box price support (Hart & Babcock n.d.). It is unclear why this subsidy has not been challenged. The fact may be that as long as the subsidy isn’t disrupting any particular country’s export chances too much, it might not be worth their while to initiate a trade dispute. Brazil after all went after the EU’s sizeable sugar subsidies but didn’t bother with the US’s (in comparison negligible) import-substitution subsidized loan programme.

4.2. State Trading Enterprises

The legal argument against STEs is that they constitute unfair competition for private traders because they have the ability to pool prices due to their monopoly status (i.e. their size allows them to sell a commodity at different prices on different markets and offer the average margins to their suppliers) and are often backed or have their assets guaranteed by the government which allows them to take risks while being a risk-free investment for creditors. McCorriston and MacLaren (2002) point out that large private traders such as Cargill and ADM also practice price pooling and in many ways operate no differently than an STE. The STE’s only legal distinction is that it is granted monopoly (or ‘single desk’ in the business jargon) status by government decree. This however is not illegal under GATT or any other treaty. 

The GATT agreement only stipulates that any price mark-ups by STEs need to be reported as domestic support measures and as a result are bound by domestic support commitments. McCorriston and MacLaren (2002) therefore argue that the real issue as far as the WTO is concerned is whether or not STEs have any effect on world prices (and therefore trade flows), and how to quantify them. McCorriston and MacLaren found that the existing academic literature actually contains contradictory findings, with some arguing that STEs constitute masked subsidies for producers and others that they have actually been detrimental to domestic producers. The authors conclude that at best, the theoretical and empirical literature is thin and inconclusive on this question, which is partially what has allowed STEs to keep operating without too many modifications or actual legal challenges (though diplomatic posturing and threats abound).

However, AoA article 9(c) contains an additional definition of export subsidies that clearly does apply to STEs. Based on this article (and not the SCM agreement), a WTO panel ruled in favour of New Zealand in its complaint against the Canadian Dairy Commission (CDC). The panel found that Class 5(d) and 5(e) milk quotas, which represents milk priced below the domestic price destined for the export market, does indeed constitute an export subsidy and is therefore subject to Amber Box reductions under the AoA (the subsidy was then calculated to be at around 200% of Canada’s commitment). Canada consequently decided to simply stop issuing quotas for exporting under-priced milk. 

The issue here was clearly about whether or not the CDC’s mechanism amounted to an illegal export subsidy and not about the CDC’s effect on domestic prices. No other legal complaint has been made nor presumably can be made because the farmer-managed quota and supply negotiation mechanism is neither an export subsidy (as there are no more exports) nor a trade-distorting domestic support subsidy under any definition found in international law (as any government support of the CDC does nothing to affect trade). The protection actually stems not from the STE but from the tariff rate quota which is still within the negotiated bound rate and therefore legal.

The Canadian Wheat Board (CWB) also faced similar challenges (see Hufbauer & Schott 2005: 302-307). Concerned about the CWBs price pooling practices, the US threatened to sue under CUSFTA as long ago as 1989 but ultimately the US International Trade Committee found that the CWB had never sold Canadian wheat to the US at a price below the acquisition cost. Thus the CWBs transaction cannot be seen as trade-distorting and there are no grounds to go to a tribunal. A subsequent audit in 1993 found that three contracts were in fact sold below the acquisition price. This resulted in some diplomatic wrangling that eventually culminated in the US filing a formal complaint at the WTO in 1993. 

The US argued that the CWBs price-pooling practices constituted a discriminatory trade policy (violating the domestic treatment principle), that SPS regulations that forced US wheat to be processed entirely separately from Canadian wheat (thus imposing greater costs to imports) were unnecessary, and that a cap on the price railroads can receive from domestic grain shipments violates the domestic treatment principle. The WTO panel finally decided that only the freight price cap for domestic producers was illegal. The CWB’s price-pooling methods, which include occasionally selling cheap on the export market, remain quite legal and in any case no different than the price pooling and price discrimination that any large private trader is capable of. However, if the elimination of the freight cap increases wheat trade between the US and Canada, cross-border prices may stabilise to the point where the CWB cannot effectively price discriminate. SPS regulations may be the only thing preventing this from happening. However, it is hard to tell because the CWB, like all STEs and private traders, keeps its pricing policies a trade secret. 

4.3. Government procurement

The GPA states that governments shall not discriminate between local and foreign suppliers (Article III, paragraph 2(a)) nor apply ‘rules of origin’ to the products that they demand (Article IV, paragraph 1). ‘Rules of origin’ in WTO parlance refer to the ‘made in …’ and like legally-recognised designations. Thus it follows that no Canadian federal or provincial public entity listed in Canada’s annexes can demand products or services specifically from a Canadian supplier or products designated as ‘Made in Canada’ or ‘Product of Canada’. Nevertheless, there appears to be a number of ways to abide by international law and still use government procurement to increase local demand for local foods. 

First, the WTO’s GPA allows developing countries and developing countries only some leeway in using government procurement to support and help develop local industries. The GPA does not allow such leeway for developed countries such as Canada. However, the AoA’s ‘Green Box’ provisions do allow all countries to give agricultural subsidies for strategic environmental or development purposes. Keeping in mind that WTO agreements that cover more specific sectors or contexts take precedence over more general agreements, the AoA’s exceptions for agriculture should preclude agricultural product from being covered by the GPA. The only argument that must be made is that granting a government contract to an uncompetitive local bidder can be construed as a subsidy as defined by the SCM agreement. As an expenditure of public funds that conveys a benefit to the recipient, government procurement contracts do seem to meet the definition and even if they do not, it may just be a question of re-phrasing the policies and regulations in question such that they do. This however has never been tested before a panel or tribunal.

Second, the GPA clearly only applies to federal and provincial ministries. School boards, hospitals, municipalities, and universities (the ‘MASH’ sector) clearly do not fall under its jurisdiction. Combined, the MASH sector can prove to be a far greater vehicle for LFS promotion than the catering needs of federal and provincial ministries. This is true for both the WTO agreements and NAFTA. While this report does not purport to cover Canada’s bilateral treaty obligations, it should be noted that some bilateral treaties do diverge on this point from their multilateral role-models. The US-Canada Government Procurement Agreement, signed in late 2009, provides “temporary Canadian procurement commitments for construction projects for some provincial/territorial agencies not included in the [WTO’s] GPA and a significant number of municipalities in exchange for the U.S. exempting Canada from the Buy American provisions of the Recovery Act” (Foreign Affairs and International Trade Canada n.d.). The current agreement thus only covers the construction industry, leaving LFS still exempt, but the agreement also includes commitments to explore ways, “within the next 12 months, to deepen on a reciprocal basis, procurement commitments beyond those in the WTO GPA and NAFTA” (Foreign Affairs and International Trade Canada n.d.). 

LFS activists should be concerned if the future agreement follows the trend established by the Comprehensive Economic Trade Agreement (CETA) between the EU and Canada. Documents leaked in early 2010 suggest that 

“The EU has made specific requests for full access to public procurement in cities across Canada, including the right of European multinational corporations to bid on core municipal services, such as public transit systems, water services and wastewater treatment. The leaked CETA documents explicitly propose that environmental and local economic development considerations be excluded as factors in procurement decisions, and the deal would open up opportunities for corporations who don’t get their way to tie municipalities up with expensive legal challenges.” (Beresford 2010)
If CETA is concluded, it would essentially preclude the use of government procurement as a policy tool for LFS promotion, at least with respect to European companies and foods. 

Fourth and last, the very definition of ‘local’ might be used as a way to circumvent the GPA, NAFTA, and bilateral treaty provisions altogether. International agreements state that suppliers must be treated equally and that rules of origin cannot be included in the demands. In a legal opinion provided to British Columbia’s Government and Service Employees’ Union, Steven Shryban of Sack Goldblatt Mitchell LLP argues that defining local without making reference to national origin (a country or a province) would be legal under international procurement law (Shrybman 2009). A suitable definition of ‘local’ food for this purpose would be “‘food that is grown within a hundred mile radius of the municipality, or in as close proximity to the municipality as reasonably practical’” (Ibid. 2009: 3). Such a definition would also be permissible under the Agreement on Internal Trade (AIT) and the Trade, Investment and Labour Mobility Agreement (TILMA), which are treaties between all Canadian provinces and, despite being intra-national, operate much like the WTO agreements and NAFTA in their application and dispute settlement process.

Additional ways of avoiding using ‘rules of origin’ in demanding local products would be to refer to ‘geographic indicators’ (GI) or to private certifications. GIs are an established convention in international law, having been the subject of the Paris Convention of 1883, the Madrid agreement (1891), the Stresa Convention (1951), and the Lisbon Agreement (1958) before finally coming under the aegis of the WTO’s Trade-Related Intellectual Property rights (TRIPS) agreement. To be considered a GI as opposed to a simple origin label, the product in question must have a certain “quality, reputation, or characteristic […] essentially attributable to the place” (Echols 2008: 61). The most common examples of geographic indicators include regional labels for wines (Bordeaux, Champagne, etc.) but have recently come to include several other products, including Quebec’s Charlevoix lamb. Since the TRIPs and all other previous agreements state that the indicator, although geographic, implies a certain quality intrinsic to the product itself, it is not a mere origin label. It is conceivable then that a government may be allowed under WTO law to specify that it wants products bearing certain GIs. It has in any case been sued by Italian schools to de facto demand local food in its public tenders without ever mentioning geographic origin, thus circumventing EU procurement laws that resemble those of the GPA (Morgan & Sonnino 2008).  In Canada however, the number of agricultural products bearing such indicators is minimal and this does not appear to be a significant loophole to avoid the ‘rules of origin’ ban in the GPA.

Private certification standards may be the third and final way to demand local food without running afoul of the ‘rules of origin’ laws of the WTO. In 2008, Dutch coffee giant Douwe Egberts took the Dutch provincial parliament of Groeningen province to court citing that the assembly’s requirement that the coffee served in its building be Fair Trade certified was discriminatory under EU and WTO law. The ruling, made by a local Dutch court, concluded that Fair Trade certification is a quality intrinsic to the product itself and does not discriminate based on the supplier’s or the product’s country of origin (Max Havelaar Foundation 2008). The ruling was so unequivocal that Douwe Egberts conceded defeat and chose not to appeal in any higher Dutch or international courts. With the advent of local food private certifications such as Ontario’s Local Food Plus, this could be an interesting way to formulate government procurement in future without running afoul of international law. Of course, the major distinction is that Fair Trade certification makes no reference to geography whatsoever while any ‘local’ certification scheme would have to. 
However, as long as the definition of ‘local’ does not make reference to political boundaries (provinces or countries), it could conceivably pass all the legal tests as argued in Shrybman’s (2009) opinion. Shrybman has specifically argued for a distance-based definition (e.g. 100 miles) but there are ways of demanding local food without making any reference to geography whatsoever. Italy again has mastered this approach by making freshness the top criteria for school food: it is next to impossible for non-local producers to guarantee that their food has spent less than 24 hours getting from the farm to the cafeteria (Morgan & Sonnino 2008). Green-house gas limits could also conceivably be used to disqualify foods imported from distant places. Such a measure would also put local producers who make heavy use of fertilisers and/or heated greenhouses at a disadvantage although this is not necessarily bad from an LFS standpoint.
4.4. Regulation 

With tariffs coming down, farmers in developed countries have complained that they are now facing unfair competition from producers who do not have to abide by the same stringent labour and environmental norms. This is what is referred to as the ‘race to the bottom’: competition from less regulated regions forces everyone else to either deregulate or go out of business. In the spirit of fair competition, some have floated the idea that only products that meet equivalent production standards to those enforced at home be allowed as imports. This is not a question of tariffs and trade, but rather regulation of production.

But one of the main principles of international trade law, made explicit by the SPS treaty, is to prevent the “extra-territorial application of national production standards” (Baughen 2007: 93). The general trend in the body international trade law is that regulations are allowed only insofar as they are based on protecting the domestic population or environment. Annex A, paragraphs 1(a) through 1(d) of the SPS agreement define SPS measures as regulations that protect animal, plant, or human health and life “within the territory of the Member”. For example, imports of apples with high residues of certain toxic fertilisers can be banned on the grounds that the toxin is a health hazard for the people who will be consuming them in the importing country – not on the grounds that it is a hazard for the workers applying the toxin (which is often far more hazardous) in the producing country. 

While the SPS treaty does commit members to work towards the harmonization of SPS measures in all member states, these measures are still limited to the final qualities of the products, e.g. maximum residue limits (MRL) and acceptable daily intakes (ADI) of certain toxins, definitions of environmental pests, etc. Thus even if these laws and regulations pertaining to the end product are harmonised, the standards of the production process itself are only indirectly harmonised (to a certain extent, limiting MRL levels also limits the amount of spraying that can be done before MRL is irreversibly exceeded). More importantly, the SPS measures, even indirectly, have absolutely no effect on worker safety laws, non toxin-related environmental externalities, minimum wages, human rights, etc. 

According to Baughen (2007), the only potential to include other considerations are the provisions made by GATT Article XX which also allows exceptions in order to protect public health or the environment (paragraph (b)) or exhaustible resources (paragraph (g)). Baughen cites the case of US-Shrimp/Turtle brought before international tribunals. Articles XX(b) and XX(g) were successfully invoked by the US in order justify a policy that restricted the import of shrimp whose production process endangers a certain species of endangered sea turtles. The WTO panel ruled that the regulation was legitimate because the US and the affected parties were signatories of the CITES treaty protecting endangered species and because the species in question actually migrates from the Caribbean countries – where the shrimp fishing actually occurs – into US territorial waters. Thus due to the migratory nature of the turtles, the US measure is actually protecting an American exhaustible resource as well, which is legitimate under the WTO. In addition, the measure did not violate the principle of not imposing one’s domestic regulations on other sovereign nations because the other nations in question were signatories to CITES and were legally obliged to protect the turtles anyway.

However, “in the absence of these special factors, it is likely that PPMs [Production and Process Measures] will still be regarded as insufficient criteria to justify the invocation of Articlle XX(b) or Article XX(g)” (Ibid. 2007: 92). According to Baughen, the only plausible situation where these articles could be invoked in the near future is in defence of regulations that place limits on a product’s carbon footprint. Most of the world’s countries are signatories of the Kyoto protocol which commits them to reducing emissions (although the exact method is not included in the treaty and regulations may be challenged on that basis) and it can be easily argued that carbon emissions in the producing country affect the environment of all countries, including the importing one. 

In addition to GATT and the SPS treaty, NAFTA’s Chapter 11 has proven to be a major factor in limiting the scope of national regulations. A number of cases challenging Canadian regulations have been brought before NAFTA tribunals by private firms. Currently, there are 11 active claims filed against the Government of Canada, 4 resolved cases, and 14 that have been voluntarily withdrawn or are considered ‘inactive’ (Foreign Affairs and International Trade Canada n.d.)
The provisions of Chapter 11 provide many angles from which it is possible to claim an injury due to government action or regulation. For example, in the Chemtural v. Canada case, the plaintiff argued that a government is in breach of Chapter 11 (specifically Article 1105) if:

· There is no evidence to justify the regulation 

· There is lack of due process

· The regulation is arbitrary 

· There is a breach of ‘legitimate’ expectations

· There is a lack of transparency

· The government has gone beyond its legal authority

· The government does not act in good faith

· There is a failure to ensure a stable and predictable investment environment

Chemtura’s claims, like many alleged breaches of Article 1105, were eventually thrown out by a NAFTA tribunal. The ‘international norms’ and ‘due process’ that article 1105 refers to by their subjective nature open a lot of doors for going to a tribunal but if NAFTA were to rule on such matters, it would imply that the Canadian court system and dispute settlement processes were unable to meet this standard. The burden of proof is thus quite high. 

Nevertheless the ‘due process’ claims pose a threat to the supply management systems, both federally and provincially. The machinations of quota distribution, licensing, and determination of supply can be quite opaque even for domestic producers. GL Farms LLC vs. Canada (filed in 2005), John R. Andre vs. Canada (2010), and William J. Grenier vs. Canada (2009) all involve perceived improprieties in the handling of quotas (dairy, hunting, and fishing, respectively). However, one of these cases (GL Farms LLC and the dairy quota) has been withdrawn before there ever was any arbitration hearing and the other two are only at the initial stages. It is therefore unclear how much of a threat Article 1105 can pose to quota-managed production.

Aside from ‘due process’ claims, the main battleground on regulations affecting (or potentially affecting) the food sector has been scientific evidence on toxins. Chemtura (in 2001), Dow Chemicals (2008), and EthylCorp (1997) all claimed that the products they were exporting to Canada had been prohibited without sufficient scientific evidence. NAFTA law parallels the WTO’s SPS regime, which is “based on the principles of sound science, least trade-restrictive measures, the ‘sham’ principle, transparency of rule making, harmonization, and mutual recognition” (Rugman 1999: 181). The so-called ‘sham’ principle implies that the international panels, whether the SPS committee or the NAFTA tribunals, have given themselves the mandate to decide whether a national regulation is legitimate or instead constitutes hidden and unjustified protectionism (Rugman 1999: 163). Because health and environmental regulations are set nationally, the authors of free trade agreements feared that domestic lobby groups could easily influence the work of governmental research agencies such that they produce more regulations than ‘objectively’ necessary. 

However, “the controversy surrounding the scientific evidence highlights the great difficulty facing trade policy today, that is, in a world of limited scientific knowledge, how can good policy decisions be made?” (Rugman 1999: 157). The lack of scientific certainty is something that several NAFTA panels that reviewed scientific literature have had to contend with. So in the absence of certainty, the question is whether free trade treaties still permit public authorities to use the “precautionary principle which states that when there is a small but serious risk posed by a potential toxin, regulators should err on the side of caution” (Rugman 1999: 157). 

The answer is not clear. In the case of EthylCorp vs. Canada (the MMT fuel additive case), Rugman (1999: 153) argues that Canada would have probably avoided all problems had it simply banned MMT for health reasons. The problem arose because the Canadian Environmental Protection Agency (CEPA) itself found insufficient grounds to ban MMT. The argument later contrived by politicians was that it interfered with cars’ cooling mechanisms which in turn increased pollutant emissions. In addition, the substitute for MMT was an ethanol derivative produced by subsidized Canadian firms. This all hinted that the decision to ban MMT was political rather than environmental or public health related. Had CEPA banned MMT after its own investigation, it is unlikely that the NAFTA tribunal would have reversed its decision and awarded EthylCorp any compensation. The precautionary principle thus appears to be validated by international law if it is being applied by the appropriately mandated institution (i.e. CEPA, not parliament).

The case of genetically modified organism (GMOs) imports into the European Union, settled at the WTO, demonstrates another way to legally apply the precautionary principle. What the European Community actually did was not ban GMOs outright but impose an applications procedure where traders had to submit scientific evidence and data on a GMO product’s toxic or allergenic effects, pathogenicity, communicability, host range, antibiotic resistance patterns, and potential for excessive population increase. The WTO panel ruled that GMOs did in fact fall into the scope of the SPS agreement because they could be considered as pests provided they interact with other plants and humans in unpredictable ways (Baughen 2007: 79-80). The European Community was thus in its right to apply the precautionary principle and demand scientific data when the latter is insufficient before approving GMOs. This is an illustrative case where health and environmental precautions ultimately prohibited a technology that is objectionable on social and economic grounds as well (farmer dependency on upstream industry, privatization of life, etc.)

Related to the GMO case was the question of mandatory labelling. While governments are not allowed to prohibit products on insufficient grounds, the consumer is certainly free to apply a higher precautionary principle whether based on science, interpretation thereof, or a personal whim. Mandating the provision of additional information on packaging is therefore certainly legal under all international laws, as long as it applies to all ‘like’ products, domestic or foreign. 

5. Implications for lfs policies in canada

Like other developed countries, Canada made some major policy changes during the NAFTA and WTO AoA negotiations and implementation period, but these policy decisions were made beforehand by all OECD countries and then presented to the rest of the world as a model to follow. In fact, Canada is on record recommending that WTO members “be encouraged to move support to green-box programmes and to negotiate an overall limit on support for agriculture” (Grossman 2003: 102). Following its own advice, Canada slashed federal spending on agriculture from over $6 billion to around $3 billion, abandoned the Western Grain Stabilisation Act, certain transport subsidies, the Gross Revenue Insurance Programme, Feed Freight Assistance, and the National Tripartite Stabilisation Programme and “increasingly shifted toward decoupled support during the implementation period” and introduced “income support payments, based on historical entitlements and delivered as emergency ad hoc payments” (Hoda & Gulati 2007: 197). 

The question at hand, however, is not whether the Canadian government got what it wanted but whether the policy model that is now ‘locked in’ by the international legal framework can lend itself to promoting LFS. As it turns out, the multifunctionality principle that is enshrined in the ‘Green Box’ provisions and all treaties based on it is well suited to proposed LFS policies since the primary purpose of LFS is to emphasise and promote the non-economic aspects of agriculture, namely nutrition and health, ecological sustainability and ecosystem integrity, rural re-vitalisation, vibrant communities, and equitable social relations. In fact, our previous literature review (Blouin et al. 2009) has highlighted that many of the policies suggested as a means to promote LFS do already exist in one or more Canadian jurisdictions, albeit in geographically or financially modest form: funding for transition to organic or other sustainability investments, ‘eat local’ marketing campaigns, rural infrastructure projects, roundtables, research and development, etc. (see Table 3, reproduced in Appendix I one of this paper, for full list). None of these policies have been challenged by other WTO members, private investors, or bilateral treaty partners and there is no reason to fear that they will be in the near future.

Regional development plans, such as the Pacte rural in Quebec have been identified as an important potential engine for LFS development and are covered by Annex II, paragraph 12 of the AoA. Regional development programmes could also be used to re-build processing and distribution infrastructure (abattoirs, cold storage, and food terminals) that would favour rural development. Eco-conditionality of financing (i.e. making government funds only available to farms that meet certain environmental criteria) is another important proposal from the LFS movement and is covered by Annex II, paragraph 13. Introducing eco-conditionality into all funding for agriculture would be a huge boon for the LFS movement and would also help Canada move much of its agricultural spending into the Green Box, which will prove should there be a negotiated reduction in allowable Amber Box supports. However, as Canada is still far below its limit, this is unlikely to be a significant motivator for implementing eco-conditionality across the board. 

It should also be noted that the ‘Green Box’ is already a point of contention in current negotiations due to the ‘institutionalised inequality’ it creates between developed and developing countries who can and can’t, respectively, afford the ‘Green Box’ policy model. But since the balance of power in the WTO and generally in the world still lies with developed countries who value the ‘Green Box’ and are unlikely to collectively give it up in the near future, multifunctionality and ‘Green Box’ supports are not under threat for the time being. If anything, it is more likely that developing countries will demand for more international aid to fund Green Box-style programmes, which, if granted, could boost LFS movements around the world. 

Import substitution subsidies for the food processing industry are however less likely to pass international legal challenges. The SCM prohibits such subsidies, therefore the only hope is to successfully formulate a policy such that it is covered by the AoA and its long list of exceptions instead. A subsidy to food processors who use organic produce could arguably be covered by Annex II, paragraph 12 (environmental programmes) although it would be illegal to specify that the organic produce must come from Canada or any province because it would violate national treatment clauses. Similarly, according to Annex II, paragraph 13(a), a subsidy could be given to processors who use produce from a certain region classified as ‘structurally disadvantaged’ by the government (“on the basis of neutral and objective criteria clearly spelt out in law or regulation”) but it would have to cover all produce because paragraph 13(b) states that “such payments […] shall not be related to, or based on, the type or volume of production.” 

State trading is another issue that has proved contentious and is likely to remain so. In order to steer clear of international legal problems, STEs should a) not export their products because it becomes an export subsidy subject to reductions, and b) have clear and transparent procedures or else potentially breech NAFTA Article 1105 on ‘due process.’ Such requirements are perfectly in line with the LFS movement which favours local consumption over exports and has been voicing concern about the opaque proceedings in supply management that leave smaller less powerful producers out of the negotiations and ultimately at a disadvantage. The success of STEs in maintaining incomes in certain cases (notably dairy) has been due to large – but still legal – tariffs that keep cheap imports out. Canada has thus far duly registered these tariffs and kept them under the legally bound rates but future negotiations may jeopardize this system. 

Hufbauer and Schott (2005) argue that in order to remain within the bounds of international law, STEs could follow the Australian model, where the wheat board was turned into a private, producer-run organisation. Canada’s dairy supply management system and Quebec’s 17 producer-managed yearly supply contracts are already half-way towards such a model. But as long as governments provide funding or other benefits (such as loan guarantees, commitments to underwrite losses or even a legally-enshrined monopoly status), even producer associations will be seen as STEs in the eyes of the WTO. From an LFS perspective, this could be a very interesting option as long as producer associations remain democratic, pluralistic, attuned to their members’ needs, and committed to local food for local consumption and social justice as opposed to other interests. 

Government procurement remains an open and interesting option as long as the MASH sector is excluded from procurement agreements, which is why civil society must remain vigilant with respect to the Canada-EU Comprehensive Economic Trade Agreement which seeks to do away with MASH exemptions and potentially become a new standard in international negotiations. However, regardless of which sectors of the state are included in these agreements, a number of options for sourcing local food remain. The principal requirement is that procurement policies make no reference to political boundaries (nations, provinces or regions) but instead use a distance-based definition of local (e.g. 100 miles), or refer to GIs or private certifications, which are actually encouraged in international law. Of these three options, the distance-based definition remains most likely to succeed, although the other two may be worth exploring in the future, if the need arises.  

International laws on regulations remain the trickiest from an LFS perspective. Imposing human rights requirements and other production and process measures on imports remains implausible, thereby leaving local exposed to unfair competition from abroad. There remains the possibility of enacting stricter SPS measures to restrict the imports of pesticide and fertiliser-heavy goods, as long as this is done by the appropriate health or environmental authorities as mandated under Canadian law (and not by an ‘arbitrary’ act of parliament, for example). These same restrictions would have to apply domestically as well, which, again, is not a bad thing from an LFS perspective. The LFS movement should put pressure on the relevant public health and environment authorities and not on elected politicians if it wants to stay away from international legal problems. 

However, the stricter the SPS measures become, the more they deviate from the ‘international standard’ and the more likely they are to be challenged and overturned by international tribunals. Banning all pesticides and ‘going organic’, for example, even if it is done through Health Canada or the Canadian Environmental Protection Agency regulations, would deviate far too much from the Codex Alimentarius and could be seen as arbitrary and lacking sufficient scientific proof. Therefore, given the state of international law on this issue, more civil society efforts should be geared towards pushing for change in international standard agencies, such as the Codex, that limit the scope of domestic regulations.

The only ray of hope for the LFS movement is to implement carbon footprint limits. While this measure could limit the importation of food items with high food mile counts, there far more to carbon emissions than distance travelled. Petrol-based fertiliser use, land use and deforestation, heating and cold storage, tractors and other gas-powered machinery, to name but a few, are some of the other important factors contributing to a food item’s carbon footprint. In order to not run afoul of international law, carbon footprint limits would have to be applied to domestic producers as well (national treatment principle), which would most likely be met by fierce resistance from the conventional agricultural sector that relies on petrol-based fertilisers and unsustainable land use patterns. Again, this would of course be welcome by LFS activists who advocate a carbon-neutral agriculture amongst other things, and also because such a regulation may push the food system towards the family-oriented labour intensive farms envisioned by LFS activists. 

In either case, it may be tricky to settle on a carbon footprint limit, on how to calculate the footprint, or even to justify that calculating footprints on consumer products is the least trade-distorting method of combating global warming  using ‘neutral’ and ‘objective’ scientific decision-making. In addition, different countries also have different carbon reduction requirements and thus Mexican strawberries might in the end allowed to have a higher footprint than US strawberries or domestic strawberries. Nevertheless, barring drastic changes in international trade law, it is an avenue worth exploring.

6. Conclusion

From a Canadian LFS movement perspective, international trade laws have both positive and negative aspects. First, the restrictions on domestic support for agriculture in international treaties may have done more to curb the kinds of policies that support conventional, industrial, and unsustainable agriculture while maintaining sizeable exceptions for policies geared towards environmental protection and regional development and revitalisation. In a way, it’s gradually becoming less legal to provide subsidies to conventional canola monocultures and quite legal to subsidize a green farm economy. 

The first caveat however is that whether provincial and federal governments will use this policy space to promote LFS or continue to promote the dominant model of industrial agriculture within the limits permitted by the WTO AoA remains a question of domestic political will. The second caveat is that while this may be good news for LFS activists in well-to-do Canada, which can afford Green Box-type spending in order to make sustainable agriculture more competitive, it is not great news in the budget-restrained countries of the global South. From a Southern perspective, the WTO is gradually eliminating the tariffs and other barriers that protect their agricultural sectors without giving them more funding to help their farmers become more sustainable or competitive. In the absence of government funding, the penetration of agribusiness and the unsustainable food system it promotes is a major threat for the food sovereignty movement and for the very survival of millions of farmers. 

International trade treaties have also taken the teeth out of regulatory power. Human, labour, or indigenous rights, working conditions, minimum wages, and gender issues are not allowed to factor into regulatory decisions on imports. Governments are only allowed to regulate based on how the end product will affect the health and environment of the importing country. This means that – all things being equal – the higher the standards imposed on domestic agriculture, the more vulnerable they become to global competition. STEs can be used to manage the domestic price in order to make sure that the costs of the higher standard of production are covered, but ultimately the success of STEs will depend on the high tariffs that Canada has refused to negotiate away. How long this situation can be sustained is unclear. If tariffs are increasingly reduced by multilateral and bilateral treaties, the only way to maintain high standards of production and stay in business will be subsidies contingent on environmental performance.

Regulations are also increasingly expected to abide by the ‘international standard’, which means that standard-setting organisations such as ISO or the Codex Alimentarius are increasingly relevant for domestic regulations. The two options facing the movement are to 1) de-globalize and encourage withdrawal from these treaties, or 2) hyper-globalise and advocate for inclusion of production and process measures into trade agreements, based on existing (or future) international human rights and environmental law. 
In conclusion, significant room for manoeuvre does still exist for promoting LFS through domestic public policy. On certain aspects, however, regulatory powers are increasingly subject to international scrutiny and the LFS movement might have no choice but to take its struggle for change to the international arena and lobby for greater international recognition of environmental and labour standards before it can bring such changes to the local level.
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Appendix I: Proposed public policies to support LFS development and existing examples in Canada 
proposed public policies to support lfs development and existing examples in canada

	Category of policy

	Barriers

	Policy proposal

	L

	P

	F

	I

	Examples



	

	Production and land

Banks and development agencies not responsive to the needs of small business

Subsidise start-up costs and capital investments for small producers and publicise these and other financing options

x

x

x

 
Low availability of/access to capital loans and start-up finance

 
 
Poor access to land for new generation of farmers

Zoning favorable for small producers

x

x

Agricultural Land Reserve (BC), Greenbelt Foundation (ON), CPTAQ (QC)

 
Land redistribution policy favorable for young and small producers

x

x

 
Market concentration output side: Buyers don't want to deal with many small producers (transaction costs)

Regulations and anti-trust laws to restrict market concentration 

x

x

x

 
Market concentration input side (seeds, fertilisers, etc.) 

State recognition of and support for communitarian seeds banks

x

x

x

x

 
 
New contract law framework more favourable to small farmers

x

 
 
Support producer co-ops

x

Agri-food Market Development Program (PEI)

Lack of technical knowledge about sustainable agriculture

Publicly supported mediating and knowledge transfer structures between research center and the industry, peer visits and mentoring

x

x

 
Lack of knowledge about business and marketing

Fund research, skills training, and extension services for sustainable production

x

x

x

Local Market Expansion program (AB)

Lack of support among producers

Business development services in tune with needs of smaller producers

x

Local Market Expansion program (AB), Canada Small Business Financing Programme (Fed), Business Development Bank of Canada (Fed)

Lack of economic incentive (clear premium for participating in LFS)

Grants for ecological production based on the market price for environmental goods

x

x

Climate Change Action Fund (MB), Going Organic (SA), Organic Transition Programme (MB), Agricultural Sustainability Initiative (MB), Organic Development Initiative (NB), Farm Investment Fund (NS), AAFC Technical Assistance Program (Fed)

Indirect incentives for industrial production 

Environmental regulations in favour of sustainable practices, including price incentives/dicincentives

x

x

x

 
 
Facilitate access to rural infrastructure for small producers

x

 
Unfair competition

Hold imported food to the same environmental and labour standards that apply in Canada

x

x

 
Transformation and processing

Banks and development agencies not responsive to the needs of small business

Subsidise start-up costs and capital investments for small producers and publicise these and other financing options

x

x

x

Direct Marketing Community Development Trust (NS), Canada Small Business Financing Programme (Fed), Business Development Bank of Canada (Fed)

Low availability of/access to capital loans and start-up finance

 
 
Regulations (hygene and other) disproportionately high impact on small businesses (impractical, inappropriate and too expensive given the SME context)

Review hygiene and SPS regulations 

x

x

Local Market Extension program (AB)

Regulations do not allow on-farm processing

Change zoning laws to permit more processing and transformation plants

x

x

 
Indirect subisidies to large processors (transport costs)

Support Co-ops to achieve economies of scale

x

x

 
High transaction costs when dealing with small producers

Regulations to restrict market concentration 

x

x

x

 
Lack of insfrastructure (livestock processing, vegetable washing, packaging, abattoirs, etc.)

Fund maket studies to build efficient local processing system

x

x

 
 
Invest in local infrastructure, subsidize small processors (start-up costs, capitalization)

x

Direct Marketing Community Development Trust (NS), Fruit and Vegetable Storage Assistance Program (NS), 

Lack of business and marketing skills

Business development services tuned to the needs of small processors

x

 
Banks and development agencies not responsive to the needs of small business

Start-up and other financing for processing units

x

x

 Business Financing Programme (Fed), Business Development Bank of Canada (Fed)

Distribution and marketing

Lack of organisation and marketing skills for potential facilitators of a local food system

Business and development services for retail, marketing

x

CFAI (BC), Agri-Food Market Development Program (NB), Agri-Food Promotion Program (PEI)

 
Fund training for facilitators and organisers

x

CFAI (BC), Direct Marketing Community Development Trust (NS)

 
Mapping of SFS initiatives to promote networking

x

x

x

 
High transaction costs when dealing with small producers and/or processors

Support marketing groups/co-ops/organisations

x

Direct Marketing Community Development Trust (NS)

Lack of infrastructure (warehousing, cold storage, etc.) relevant for LFS

Develop local and stocking facility that could be developed by a regional or local development policy

x

x

x

Meat processing capacity development (YT)

Market concentration in retail, transport, and distribution sector

Anti-trust laws

x

x

x

 
 
Contract regulations

x

x

 
 
Platform to link local producers with local buyers (lower transaction costs)

x

x

 
Poor access to retail space

Supporting the multiplication of farmer’s kiosks 

x

x

Agri-Food Market Development Program (PEI)

 
Offering urban land for farmer’s markets

x

Prince George (BC), Healthy Eating Nova Scotia (NS)

 
Starting a home delivery of fresh produce from the region

x

 
Indirect subsidy to long-distance food (low taxation on fuel)

Environmental policy to internalise externalities (fuel tax, etc.)

x

x

 
Wheat board under threat in WTO and NAFTA

WTO out of food and agriculture

x

x

 
Canadian quota system makes sales by small producers difficult

Change canadian quota system

x

x

 
Policies promote agriculture for export

Promote local markets instead (adequate technical and market research, extension services, advice, and incentives)

x

x

x

 
Poor access to local food for low-income groups

Development of farmer’s market in poorer urban areas

x

x

CFAI (BC)

 
Diffusion of the concept and its articulation to other practices in the cities

x

x

x

 
Demand

Convenience of one-stop shopping and delivery services offered by supermarkets

Directory of local food purchasing options

x

Dine Alberta (AB), www.chomparoundalberta.com (AB), Local Food Promotion (MB), Savour Ontario (ON), Select Nova Scotia (NS)

 
Encourage supermarkets to adopt sustainable purchasing policies

x

x

x

 
 
Support farm shops and farmers' markets and other collective alternatives to supermarkets

x

x

Ontario Farmers' Market Strategy (ON), Agri-Food Market Development Program (PEI)

Preference for cosmetic qualities of food

Awareness campaigns about the impacts of conventional food industry

x

x

Climate action secreteriat (BC)

Lack of awareness about the conventional food system and the economic, environmental, and social benefits of local food systems

Providing resources to schools to integrate knowledge about regional produce into their curriculums

x

x

Real Food for Real Kids (ON), Ontario Agr-Food Eduction (ON)

 
Consumer market research

x

x

Pick Ontario Freshness (ON)

 
Eat local' campaigns 

x

x

Food Sales Guidelines (BC), Local Market Expansion program (AB), Pick Ontario Freshness (ON), Green belt Foundation (Toronto area), Mettez le Québec dans votre assiette (QC), 

Perception of supermarkets as cheap

Independent watchdog to monitor prices

x

Nutritious food baseket pricing (

Catering establishments (private and public) lack interest and access to local food

public procurement policies (lead by example)

x

x

x

x

City of Toronto (Toronto), Healthy Eating Nova Scotia report (NS)

 
Facilitating institutional local purchasing practices

x

x

Vision for Agriculture (YT), Dine Alberta (AB)

 
Encourage private sector to source food locally

x

x

Vision for Agriculture (YT), Dine Alberta (AB)

 
Upgrading of school infrastructure 

x

x

 
WTO and other trade agreement (NAFTA) obligations restrict public purchasing policies

WTO out of food and agriculture

x

x

 
Local food is a niche (high-end) market

Subsidies for distribution and sale in low-income areas

x

 
 
Teaching people to cook (seasonally) with local food (particularly in low-income neighborhoods and schools

x

x

 
 
Allow food service directors to specify their preference for regional produce in the bidding process

x

x

x

 
 
Price support for low-income groups

x

x

 
Lack of information about product origin and production process

Branding and labelling scheme for LFS initiatives

x

x

x

x

Yukon Grown (YT), NWT Grown (NWT), Foodland Ontario (ON)

 
 
 
 
Policy framework

Lack of government concern for rural issues, lack of leadership

Need a "political champion" for the cause

x

x

x

Food for the Future (QC), Our Action Plan to be Self-Sufficient in New Brunswick (NB), Beyond Kyoto (MB)

Policy framework favours single-issue approach, local food issues fall into too many government departments, lack of a holistic vision

Creation of Food and Food Security ministries to bring together all the elements relevant to the food system, to be complemented by cross-cutting teams across levels of government and specific themes

x

x

 
 
Create LFS team or  Food Policy Council at the municipal/county level

x

 
Agribusiness and TNCs have too much influence over policy decision-making

Democratize decision-making process, open the system to wider, equitable, and meaningful consultation

x

x

x

x

 
Note: L = Local, P = Provincial, F = Federal, I= International




� Full text available at �HYPERLINK "http://www.wto.org/english/docs_e/legal_e/14-ag_01_e.htm"�http://www.wto.org/english/docs_e/legal_e/14-ag_01_e.htm�, last accessed on 14 July 2007.


� These three are the most relevant and all happen to be set by intergovernmental institutions. In other sectors, the WTO recognises private standards such as those of the International Standards Organisation (ISO)


� Full text available on the WTO’s website: �HYPERLINK "http://www.wto.org/english/docs_e/legal_e/gatt47_e.pdf"�http://www.wto.org/english/docs_e/legal_e/gatt47_e.pdf�, last accessed July 24th 2010.


� Note: STEs are discussed in a separate section below. Though STEs would fall under ‘domestic support’ in pretty much all international agreements, they remain more contested  than other more economically ‘straightforward’ policies and far more questions regarding their legality remain unanswered. 


� AIT and TILMA actually only make provisions against discriminating against a supplier’s origin, meaning that a government could demand food from, say, Ontario, as long as it does not forbid out-of-province suppliers from bidding on the contract. Using the single definition of local provided by Shrybman in his opinion, however, would simplify things bureaucratically as the definition is legal under both international and interprovincial trade law.


� Though regulating to protect the turtles was legitimate, the US ultimately lost the case because it allowed certain countries more time and even financing to help implement turtle-friendly fishing methods. The measure was therefore declared illegal on the grounds that it violates the MFN principle.
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